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any of the customs practiced in the Middle East go back

thousands of years. To people who do not live there,

these customs are virtually unknown. One little-known
custom that pre-dates Islam! is the Su/ba ritual. This is a method of
resolving disputes used in many parts of the Middle East.? The

Sulba provides the path for reconciliation between the extended

families of the disputants, whereas either Sharia law and/or formal

legal systems are used to adjudicate disputes be-
tween individual disputants, or between dis-
putants and the state. The need for a special
“clan-level” process arises from the strong affili-
ation among family members that exists in
much of the Arab world. The result of this affil-
iation is that disputes between individuals auto-
matically become disputes between clans.
Unlike the Sharia courts, the Sulba process is
an informal conflict resolution mechanism.
Many different kinds of disputes can be resolved

through Sulba dispute resolution, including
business, financial and consumer conflicts,
although many disputes arise out of acts of vio-
lence, including murder. Much of the informa-
tion about the Sulba involves the more extreme
murder cases. For this reason, this article
describes rituals and techniques applicable to
such cases. However, the rituals and techniques
used in other kinds of cases are similar.

There is no clan conflict too small for the
Sulba, which takes a community approach to
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The traditional informal conflict
resolution method in the Middle
East is called Sulha, which means
“peace” in Arabic. This process is
specifically designed to resolve
conflicts between the familial clans
to which the disputants belong
(called Hamula in Arabic). Although
the process employs techniques
that are similar to mediation and
arbitration as used today through-
out the world, it also differs in
major respects. This article exam-
ines the Sulha process and looks
at its similarities and differences
from modern ADR.
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dispute resolution, according to Sheikh Farage
Khneifes, a member of the Su/ba Committee of
the Arab community in the north of Israel. The
reason for this, he explained, is that if small, rela-
tively less severe conflicts are not dealt with at
their inception, they might grow to become
major conflicts. The communal approach to con-
flict is based on the view that hurting an individ-
ual means hurting the entire community.> One
author wrote that the Sulba “stresses the close
link between the psychological and political
dimensions of communal life through its recogni-
tion that injuries between indi-

viduals and groups will fester

and expand if not acknowledged, U”Iike the Shapia

repaired, forgiven and tran-

offender’s family has the greatest input in this
matter.

Initiating the 7aba

If a conflict involves family matters, it may be
adjudicated between the individual disputants in
religious court. If a conflict involves a criminal
offense, the matter will be adjudicated in criminal
court (a Sharia court if Sharia is the official law of
the land). In both situations, the conflict is likely
to provoke a dispute between the clans to which
the victim and offender belong. The Sulha
process will address the clan-
level dispute.

The Faha is not marshaled
automatically following an im-

scended.” aau,’ts, the sulha propriety or crime. Before the

The Encyclopedia of Islam gives
the word “peace” two distinct
meanings in Arabic: Salaam and

process is an

Faha can act in an official capaci-
ty, some preliminary steps must
be performed. Step one is that

Sulb. Salaam refers to the ab- ’”f or mal ao”f Ilat representatives of the offender’s
stract notion of peace, while Su/h = _  family must contact a member of
refers to the literal act of settle- P esalutlon mech the local 7aba to request an in-

ment.” As we will see, the Sulba
process involves both parts of
this definition.

The Sulba Committee
The Sulba ritual is conducted

anism used to
reso,ve disputes family (not the offender) about
between the

tervention and authorize the 7a-
ha to meet with the offender’s

the problem.
The ritual requires the offen-
der’s family to state that, on its

by a Sulba Committee called the clans af the diS' own behalf and that of the of-

Faba in Arabic. The Faba draws
its power from the positions its
members hold in the communi-
ty, and from the fact that it never
operates without the explicit authorization of the
disputants, which generally are the families of the
victim and the offender.

The 7aha is made up of respected men of
standing in the community, men with a reputa-
tion for honesty, even-handedness and intelli-
gence. Women are not permitted to serve on it.
The Faha is headed by its most experienced
member (in most cases, also its eldest member).
"This person is charged with managing the Faha’s
activities and steering the disputing parties on the
sometime rocky road to an agreement. Success
can depend on the clout the 7zha leader has in
the community. The literature indicates that a
Faba can have one member or more, even as
many as 20. It is desirable to have members who
can influence the disputants to increase the
chances of resolution.

According to Sheikh Khneifes and Sheikh
Hamis Mahmud Abu Saaluk, a Su/ba maker in
the Bedouin and West Bank communities in
Israel, the disputants can veto the participation of
a particular person on the Faha. Ordinarily, the

puting parties.

fender, it assumes responsibility
for the offender’s deed, it feels
regret for that deed, and it seeks
a reconciliation with the victim’s
family. The tradition calls for the 7abha to re-
spond by saying, “You requested that we inter-
vene. We, as a_faba, want to hear your authoriza-
tion and to receive it in writing.””

The next step is for the offender’s family to
give the Jaha irrevocable written authorization,
called a Taffwith in Arabic. This document has
two parts. The first part authorizes the 7aba to
act on behalf of the offender’s family in ap-
proaching the victim’s family and conducting the
Sulba. The second part contains the offender
family’s commitment to abide by whatever ver-
dict the Faha reaches.® The Taffwith states: “I [the
offender’s family representative] accept that my
case will be in your hands, and that it is now on
your conscience, and I will accept any ruling you
issue in this case.” On occasion, the offender’s
family has to deposit a bond as an additional
assurance of its agreement to abide by the faba’s
ruling.

If the offender’s family fails to promptly con-
tact the Jaba, one of the 7abha’s members, or a vil-
lage elder, could decide that the situation is suffi-
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ciently grave (such as when there is a risk
that a member of the victim’s family might
attempt to retaliate against the offender’s
family) to contact the offender’s family in
order to encourage its members to start a
Sulba process and begin to negotiate a
temporary cessation of hostilities.

It may take several days to obtain a
signed Tuffwith. Then, the next step in the
ritual is for the Jaha to go the victim’s
house, stand in front of the door and recite
the following: “We were sent and are
authorized as 7zba by the offender’s family,
and we invite you to consider us.”!” The
purpose of this invitation is to have the vic-
tim’s family publicly authorize the Faha to
negotiate on its behalf with the offender’s
family. This may not happen immediately.
The victim’s family may be too upset to
agree to start the Sulha process.!! But tak-
ing too long to authorize the 7zba to act
may appear to be a sign of disrespect to the
offender’s family.

Relevant Terms Translated from
Arabic to English

Atwa: a token of good faith; also a symbolic cash advance
the offender’s family gives to the victim’s family when the
Hodna (ceasefire) is negotiated.

Diya: “blood money.”

Jaha: the Sulha Committee.

Jala: same meaning as Tarhil.

Hodna: a ceasefire agreement between the families of the
victim and offender that enables the Jaha to investigate the
dispute.

Mumalacha: a ceremonial meal that ends the Sulha
process, attended by the families of the victim and offender.

Musafacha: in the context of the Sulha, a handshake
between the families of the offender and the victim.

Musalaha: reconciliation, forgiveness.

Taawir: final compensation paid by the offender’s family
to the victim’s family.

Taffwith: an irrevocable written authorization given by
the offender’s family that allows the Jaha to intercede with
the victim’s family and to conduct the Sulha; also a commit-
ment by the offender’s family’s to abide by the Jaha’s verdict

The Ancient Practice of Tarbil
Before beginning negotiations with the
two families, the 7zha may decide that the

in the matter.
Tarhil: leaving a place; also a forced relocation of the
offender’s family to a place away from the victim’s family.

situation between the disputants is volatile
enough to merit using a Tarhil, which is
Arabic for “leaving the place,” meaning the relo-
cation of the offender’s family. Another Arabic
term for this is fala, which means “departing
under duress.” According to Sheikh Khneifes, in
nomadic times, the offender’s family might be
asked to pack up its tent and move far away from
the tent of the victim’s family to reduce the
potential for anyone to get hurt.

Today, Tarbil is practiced less and less, for
social and practical reasons. For one thing, it is
difficult to uproot and move large families. But it
is still practiced when the Faha decides that it is
necessary (e.g., when the disputing families reside
across the street from each other). The 7aba
members use their connections and clout to help
tind a proper refuge for the offender’s family
when needed.!?

Negotiating a Ceasefire

The Faba’s initial goal is to persuade the fami-
lies of the victim and offender to agree to a tem-
porary ceasefire, called a Hodna (or Hudna) in
Arabic, during which the 72ha can conduct an
investigation of the dispute, reach a verdict, and
obtain the agreement of the two families to abide
by it. Negotiating the Hodna involves the use of
shuttle diplomacy, akin to mediation of today.

To facilitate reaching a rapid Hodna, the Faba
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sometimes uses evaluation methods, and when
unsuccessful, it may resort to some unconven-
tional methods. For example, it could invite
influential persons who are not 7zbs members to
intercede with one or both families to urge them
to agree to a Hodna. In rare instances the faba
may ask the police in confidence to “extend” the
detention of the offender (if he is detained at the
time) in order to pressure the offender’s family to
agree to a Hodna. (The implication is that agree-
ing to a Hodna could be considered by a judge
who is deciding a change in detention status.)

The term of a Hodna depends on the judgment
of the Jaha and the disputants. Usually, the initial
Hodna remains in effect for a short period. Ac-
cording to Sheikh Abu Saaluk, if the Hodna ex-
pires before a settlement agreement is reached,
the 7aba can negotiate one or more extensions, as
necessary.

A Token Payment of Good Faith

However, the Hodna does not become immedi-
ately effective. The Sulba process generally
requires the offender’s family to pay a symbolic
cash advance, called an Arwa in Arabic, to the vic-
tim’s family,"® in an amount determined by the
Jaba. The Atwa is in addition to any payment
made by the offender’s family to secure its agree-
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ment to abide by the 7aha’s final decision. The
Atwa has a different purpose. It is intended to
express remorse on the part of the offender’s
family and to cement the Hodna. (Guilt is not a
significant element here, since it was already
acknowledged by the offender’s family inviting
the 7aha to intercede on its behalf.)

The general rule is that as soon as the victim’s
family accepts the Arwa, the Hodna goes into ef-
tect. However, according to Sheikh Abu Saaluk,
sometimes no money changes hands in reliance

on the offender’s family’s signing of the Taffwith.

The Faba’s Investigation

Having secured the authorization of the dis-
putants and their commitment to abide by the
Faba’s final decision, and having negotiated the
Hodna, the Faha begins its investigation of the
dispute. The purpose is to determine the scope of
the offender’s culpability and liability. The faba’s

for the better part of 40 years), while he served as
his father’s escort and driver.

Determining the Verdict

After interviewing the parties and witnesses,
and visiting the sites where the events took place,
the 7aha will discuss all the issues (unless it has
only one member). The head of the 7zba will lead
the discussions and assign speaking slots to 7aha
members.

If the case under discussion is one in which the
offender has already assumed responsibility (such
as in a murder case), what remains for the 7aha to
determine is the amount of compensation (called
Diya in a murder case—meaning “blood money,”
and Taawir in a non-murder case), and other
conditions of the reconciliation. If the dispute did
not arise out of violent conduct, the 7zha will not
try to assign guilt. Instead, much like a mediator
in modern mediation, it will try to craft a mediat-

The Sulha process is different from mediation in that
once the parties agree to participate, they are
bound to accept the Sulha Gommittee’s verdict.

investigation is generally carried out in private
discussions with representative of the disputing
clans, and with witnesses who either step forward
and volunteer their knowledge or are identified
by the disputants or other witnesses. The offend-
er and victim, if the victim is alive, often take part
in the negotiations. Tradition holds that the faha
usually meets first with the victim’s family to
demonstrate empathy and compassion.

The meetings with each side may take as little
as a day, or much longer, possibly weeks, months
or even years. During these meetings, the 7azba
listens to the disputants’ and witness accounts. As
in mediation today, the faba will reframe aggres-
sive statements made by a disputant and highlight
any positive or conciliatory statements to develop
a framework within which to resolve the conflict.
Sheikh Khneifes gave this example: If one dis-
putant says that the disputants formerly enjoyed a
good relationship, the 7zba could use that posi-
tive history to engineer good will that could later
be used to reconcile the parties.

According to Sheikh Khneifes, during the pri-
vate discussions with each side, the Faha will tell
each side about prior similar disputes and how
they were resolved. These precedents could be
from the personal experiences of 7zha members
or learned from members of earlier Fahas. Sheikh
Khneifes learned these precedents from his
father, Sheikh Saleh Khneifes (who led the 7aba

ed agreement that both sides will be able to
accept without feeling that they were singled out
in any way. The faha will also go to some length
to avoid giving either clan the feeling that it is
being coerced into an agreement (even though
the Jaha has the full authority to impose the
agreement).

According to Sheikh Khneifes, every once in a
while a vote of the 7aha will be taken. Once a
majority is achieved, the final verdict is reached
and the discussions end. The verdict will be pre-
sented to the two families as a unanimous deci-
sion.

Each geographical region in Israel and across
the Middle East has a price list of the amounts to
be paid as compensation for various misdeeds.
According to Sheikh Khneifes, there is also a
price list for different kinds of physical disability
suffered by the victim (e.g., loss of limb, loss of
mobility, loss of the ability to work). If the mis-
conduct involved did not result in a permanent
handicap, the 7aha could decide that no or little
Taawir will be paid. If the handicap is permanent,
the 7aha could consult one or more medical pro-
fessionals to determine its severity and impact in
determining the amount of the Tuawir.

The Faha’s verdict is supposed to be binding
on the disputing clans. A rejection of the verdict
would be considered a severe infraction of the
Sulba process, an insult to the Faha, and a general
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loss of face for both sides and for the fahs mem-
bers and dignitaries who were involved in the
negotiations (as non-7azha outsiders).

Even though both families agreed to abide by
the verdict, one (or both) may engage in lengthy
discussions with the 7aba over its terms if it
believes that the final payment is insufficient.!*
According to Sheikh Khneifes, the faba will pa-
tiently negotiate with the disputants until they
agree to the verdict. These negotiations can last
for months or even years.

When both families agree to the verdict, it is
then memorialized in writing (the Su/ba Agree-
ment). Both families receive a copy of the writ-
ten agreement. At this point, there are no further
negotiations or appeals allowed on its contents.!

In murder cases, the Su/ba Agreement formally
settles these key questions for the record: Who is
guilty? Of what? To what extent? Who pays
whom? How much? When? In what currency? In
non-murder cases, the same questions are
answered except for guilt.

The Sulha Agreement must be signed by rep-
resentatives of both clans in a public ceremony.
The Faha determines the location and date for
the ceremony. It also determines who will partic-
ipate from each side and which community digni-
taries will be invited to attend. The dignitaries
can include leaders of the religions of the dis-
putants, members of state and local governments,
and high-ranking local police officers. The pur-
pose of having these dignitaries present is to give
moral and religious support to the agreement and
stamp their seal of approval on it.!6

At the public ceremony, the Su/ba Agreement
is read aloud and signed by the designated repre-
sentatives for each clan. Afterward, it is signed by
the members of the 7#ha and then by dignitaries
from within and without the community. All this
is designed to give the agreement as much weight
as possible in the hope that the agreement will be
respected.

In murder cases, the most senior representa-
tives of the disputing clans are invited to tie a
symbolic knot in a “Peace Flag.” The white cloth
flag represents forgiveness by the victim’s family
and surrender and submission of both families to
the authority of the Su/ba Committee.

The Sulba ceremony involves three symbolic
acts: (1) Musafacha: a handshake between the
families of the offender and victim; (2) Mus-
amacha: a declaration of forgiveness by the vic-
tim’s father (if available, otherwise the closest rel-
ative); and (3) Mumalacha: the ceremonial meal
that ends the Sulba process.!” The offender’s
family extends an invitation to the victim’s family
to attend the ceremonial meal. The victim’s fami-
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ly is obliged to accept the invitation and sit down
at the table but they are not required to eat. The
Mumalacha ritual takes place in most murder
cases. In other kinds of cases, the Mumalacha din-
ner is not mandatory; whether it takes place
mostly depends on the mood of the two families
at the end of the process.

Comparing Sulba with Western ADR

Private mediation is a voluntary process in
which a neutral third party (the mediator) helps
the parties negotiate a mutually acceptable agree-
ment. The process usually involves a mix of joint
and private meetings (caucuses) with the parties.
A key aspect of this process is that the parties
cannot be forced into a settlement; they com-
pletely determine the outcome in the sense that
they can walk away from it at any given moment.

The Sulba process is different in that once the
parties agree to participate, they are bound to
accept the outcome.!® In addition, joint caucuses
are rare and various forms of coercion are liberal-
ly used by the 7aha when its members feel they
are needed to push the process forward.

The Sulba process also differs from mediation

Sheikh Farage Kbneifes, a member of the
Sulha Committee of the Arab community in the
north of Israel, holding a Sulha flag.
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(and arbitration) in that there could be strong
pressure from the community or the faba to par-
ticipate in it.!”

Notwithstanding these differences, the Sulba
ritual has a major similarity to
both mediation and arbitration.
It cannot be used without the

some mediation-like techniques.
For example, it makes heavy use
of the private caucus, probably
because of the anger each side
feels for the other.?? In addition,
the Sulba process aims to a-
chieve reconciliation (Musalaha)
between the two parties,’! which
is often a key goal of medi-
ation.??

One stage of the Sulba pro-
cess that is especially mediation-
like is the process of negotiating
the Hodna (ceasefire). The Faba
uses shuttle diplomacy to
attempt to persuade each side to
cease hostilities for a period of
time in order to allow it to hear
witnesses, consider evidence, and craft a reconcil-
iation agreement between the disputants.

During the investigatory stage, the precursor
to deliberations and the verdict, the Faha also
uses some mediation-like techniques. For exam-
ple, the fabha members will discuss prior prece-
dent (like evaluative mediation), reframe aggres-
sive statements, and allow the disputing clans to
vent their emotions. However, the place for vent-
ing emotions is different from Western media-
tion.

In the Sulha, venting of grief, anger and frus-
tration is heard only by the faba, because the vic-
tim and perpetrator’s families do not meet until
the Sulba ceremony to sign the Sulba Agreement.
In Western mediation, where the mediator often
holds an early joint session, the parties can vent
their feelings, teaching each other that they share
similar feelings of anger and frustration. This can
help them become “unstuck” so that they can
start to move toward a possible solution.

Nevertheless, venting before the 7aha is still
important and can lead to a desire for reconcilia-
tion. To allow this to happen, the 72ha members
must be patient and tolerant of verbal and possi-
bly physical abuse by the victim’s family.??

The fact-finding, deliberations and verdict
stages are more like arbitration, with touches of
mediation. For example, although the Faha deter-
mines the facts and decides the verdict (like arbi-
tration), it will avoid coming up with a verdict

The Sulha ritual
parties’ agreement. It also uses iS similar t0 bOth
mediation and
arbitration in
that it cannot
be used without
the parties’
agreement. It
also uses some
mediation-like
techniques.

that would not be acceptable to both disputants.
Its goal is to generate a narrative that both sides
can agree with (like mediation), as well as an
acceptable verdict that both families will abide
by. It will negotiate the verdict
with a family that is dissatisfied
with the verdict.

The instruments of coercion
in the Sulba process are the writ-
ten and verbal commitments the
disputing clans give the 7aha,
obliging them to abide by the
Faha’s verdict. According to
Sheikh Abu Saaluk, this obliga-
tion may be reinforced by the
bond given by the offender’s
family at the beginning of the
process.

But the strongest leverage
available to the 7aba is its clout
in the community and the threat
of losing respect and social
standing by refusing to abide by
the Sulha verdict. These conse-
quences may seem trivial to a
Western observer, but in a trib-
al culture, honor and respect are central ele-
ments, so the threat of shame or lost honor can
provide considerable leverage.”* They also pro-
vide motivation to carry out the terms of the
Sulba Agreement.

Confidentiality

Without confidentiality, witnesses and others
would be unlikely to trust and confide in the
mediator. Thus, in the West, there is strong con-
fidentiality protection for communications
learned by the mediator during private caucuses.
There is some confidentiality protection for
information learned by the 7#ha during its inves-
tigation. But it is more limited and its purposes
are different from the West. The main reason
behind Sulba confidentiality is the desire to
increase harmony (i.e., decrease friction) between
the two sides.

In the Swulba ritual, confidentiality must be
given to negative information about the other
side that the 7aha collected during its investiga-
tion. Sheikh Khneifes explained: “Why on earth
should we go and tell one side bad things that the
other side said about it? What good does it do
the process or the parties, or the desired agree-
ment and reconciliation?” Sheikh Khneifes’
explanation is consistent with the goal of not
fueling the fire of ill will between the parties.
Since revealing positive things the parties said
about each other would not increase friction and

NOVEMBER 2008/JANUARY 2009

could promote resolution, 72ha members are per-
mitted to testify about such things if they are not
incriminating.

The 7aha members are also supposed to keep
their individual views and their deliberations con-
fidential.®

The accepted convention, although not stated
in the law, is that the Su/ba Agreement is not
confidential and can be submitted to a court,
even though it could contain incriminating infor-
mation (e.g., details of the victim’s injuries or an
admission of guilt by the accused) that could
influence the court’s decision. The result of this
convention is why many criminal defendants
avoid disclosing to the court any mention of the
ongoing concurrent Sulba process between their
clan and the victim’s clan.

Neutrality

Neutrality (i.e., the sense that the mediator
and arbitrator are impartial) is also central to the
effectiveness of western arbitration and media-
tion. There are neutral-selection and neutral-
challenge procedures designed to protect the par-
ties from mediators and arbitrators who could be
biased.

According to Sheikh Khneifes, neutrality is
also important to the Sulba process. Since the
Faha is supposed to reach a binding decision
about the dispute, both sides of the dispute
should feel that the members of the 7aba will be
neutral. A tool that can facilitate neutrality is the
right of the parties to veto members of the Faba.
The Faha is obliged to respect such a veto and
replace a vetoed member with one that is accept-
able to both sides.

The Faba could also seek location-neutrality
by holding private caucuses at a location that is
not associated with the dispute or either side,?
for example the home of one of the committee
members.

How mediators and arbitrators are paid can
cast doubt on their neutrality.”” To completely
circumvent this minefield, 7z#bs members tradi-
tionally are unpaid. Both Sheikh Khneifes and
Sheikh Abu Saaluk say they perform all their
work voluntarily at their own expense, often at a
loss of their own income.?8

Conclusion

The Sulba is designed to ensure that disputes
in clan-based societies are resolved at the clan
level. This unique process seeks to achieve recon-
ciliation for all generations past, present and
future, and thereby provide a practical solution to
the tendency of disputes to expand beyond the
original disputants.

We have seen that the members of the Jaha act
as decision makers and facilitators and they
employ a toolbox containing techniques, both
voluntary and coercive. One coercive tool to
which there is nothing remotely similar in the
West is the ability to encourage judges in crimi-
nal court to extend the detention of an offender
to push the clan reconciliation process forward.

Thus, the Sulba process is a kind of mediation/
arbitration cross. The similarities to mediation
and arbitration indicate that western and Islamic
culture share many principles and seek the same
kind of reconciliation when disputes arise. This is
an important lesson, showing that despite many
cultural differences, there are also cultural simi-
larities that could lead to even greater under-
standing.

With Arab societies throughout the world
undergoing rapid changes, the Su/ba and its rela-
tive place in these societies may also undergo
some evolution. It is reasonable to assume that in
the coming decades we will see significant
changes taking place in both the process, practices
and its position within Arab society. L

! There is evidence linking the
Sulba to early Semitic writings and
Christian Scriptures dating from
around the first century. Elias D.
Jabbour, Sulba Palestinian Traditional
Peacemaking Process 13 (1993). Another
pre-Islamic conflict resolution tradi-
tion in the Middle East is the informal
arbitration process known as Tabkim.
The Tuabkim evolved into the more for-
mal Qadi system in which religious
judges who are officials of the state
apply the law of Islam within the
Muslim community. The Qadi institu-
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171d. at 56.

18 This article does not address
whether there are any similarities to or
differences from western-style, court-
referred ADR, which represents a poli-
cy decision that there are reasons to
seek a resolution of the dispute outside
of court.

19 While parties who agree to arbi-
trate or mediate may also feel strong
pressure to do so, that pressure is more
likely to be self-imposed or imposed by
family members or business associates.

20 This view was voiced by Sheikh
Abu Saaluk. It is also suggested in Mo-
hammed Abu-Nimer, “Conflict Resol-
ution Approaches: Western and Mid-
dle Eastern Lessons and Possibilities,”
55(1) Amer. J. Econ. & Soc. 46 (Jan.
1996).

21 According to Jabbour, supra n. 1,
at 56, the Sulba is sometimes called
Musalaba.

22 This is often a goal of victim-
offender mediation programs. Trans-
formative mediation also has broader
reconciliation goals. R. Bush & J.
Folger, The Promise of Mediation (Jos-
sey-Bass 1994).

2 Jabbour, supra n. 1, at 47 (“Grief
work, in many cases, must be enabled
by the Faba to make way for peace”).

2+ Abu-Nimer, supra n. 20, at 44.

23 Jabbour, supra n. 1, at 37.

26 Id. at 38.

7 This issue has arisen typically in
employment cases in which the
employer pays the neutral’s compensa-
tion, raising an issue of the neutral’s
neutrality.

28 Jabbour, supran. 1 at 47.

Court Decisions
(Continued from page 96)

After disputes arose and mediation failed,
C&W filed a demand for arbitration with the
AAA. The tribe agreed to arbitrate C&W’s
claims under all four contracts. It even filed
counterclaims under the fourth contract, the one
that did not contain an arbitration clause. In
addition, it did not assert sovereign immunity as
a defense under the fourth contract.

But before the hearings commenced, the tribe
moved to dismiss C&W’s claims under the
fourth contract, asserting sovereign immunity.
The arbitrator denied the tribe’s motion after
concluding that the tribe waived its immunity.
The arbitrator subsequently issued an award in
favor of C&W. C&W moved to confirm the
award in a South Dakota state court. The court
confirmed the award as a default judgment since
the tribe declined to participate in the confirma-
tion proceedings.

After that, the tribe had the award vacated in
its tribal court. Separately, it filed an action in
federal court seeking a ruling that the state court
lacked jurisdiction to consider C&W?’s motion to
confirm the award. The district court agreed with
the tribe and issued a permanent injunction
enjoining the state court from exercising jurisdic-
tion over the matter. The district court also
vacated the state court’s order confirming the
award and ordered the parties to exhaust their
tribal court remedies. C & W appealed.

The 8th Circuit reversed. First it noted that in
C & L Enterprises v. Citizen Band Potawatomi

Indian Tribe (532 U.S. 411, 2001), the Supreme
Court found that entering into an arbitration
agreement is a clear waiver of tribal immunity to
a state court enforcement action. The High
Court reasoned that the arbitration agreement
would be meaningless if a tribe could avoid com-
plying with an award by asserting sovereign im-
munity.

The 8th Circuit also pointed out that the AAA
arbitration rules provide that an award may be con-
firmed by a state or federal court with jurisdiction.
It concluded that by agreeing to AAA rules in three
contracts, the tribe subjected itself to the proce-
dures contained in those rules. “If a tribe were
allowed to operate under AAA rules, and after an
adverse decision assert sovereign immunity and
then walk away, it would convert sovereignty from
a shield into a sword,” the court said, stressing that
“[s]overeignty does not extend so far.”

With regard to the fourth contract, which had
no arbitration clause, the 8th Circuit found that
the tribe voluntarily agreed to arbitrate disputes
when it asserted its own counterclaims under that
contract.

Finally, the court held that under the AAA
rules, South Dakota’s courts had jurisdiction to
enforce the award. It reasoned that when the
tribe agreed to AAA arbitration and then partici-
pated in the South Dakota arbitration, it acqui-
esced in the arbitrator’s decision, placing jurisdic-
tion over the award in South Dakota’s courts.

Oglala Sioux Tribe v. C&W Enterprises, No.
07-3269, 2008 WL 4093007 (8th Cir. Sept. 5,
2008).
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